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1 CHAIR ARAKAWA: Right. 

2 COUNCILMEMBER NISHIKI: coming across the highway. So 

3 we want a demonstration if they say that it is 

4 absolutely necessary. 

5 CHAIR ARAKAWA: Okay. 

6 MS. HIRAGA: Okay. 

7 CHAIR ARAKAWA: Mike, any further questions? 

8 COUNCILMEMBER MOLINA: I just wanted to add my thing. A 

9 site inspection will be something to consider, as 

10 Mr. Nishiki pointed out. I am in favor of that. 

11 CHAIR ARAKAWA: Okay. Any other questions for the 

12 applicant? Jo Anne? Bob? Dain? 

13 COUNCILMEMBER KANE: No questions. 

14 CHAIR ARAKAWA: Okay. If any of you have any questions 

15 that you want the applicant to answer, you think of 

16 it after this, please forward it to the Committee 

17 and we will pass them on. 

18 Charmaine. 

19 COUNCILMEMBER TAVARES: Yeah. Mr. Chairman, will you 

20 invite someone from the FAA to be at our next 

21 meeting when this is discussed? 

22 CHAIR ARAKAWA: We will. 

23 COUNCILMEMBER TAVARES: Invite? 

24 CHAIR ARAKAWA: Yes. 

25 Any other requests? 
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1 If not, I'm going -- without any objections, 

2 I'm going to defer this item. 

3 COUNCIL MEMBERS VOICED NO OBJECTIONS (RC, RB, JJ, OK, PK, 

4 MM, WN, CT, AA) 

5 ACTION: DEFER PENDING SITE INSPECTION 

6 CHAIR ARAKAWA: And--

7 COUNCILMEMBER NISHIKI: One last question. 

8 CHAIR ARAKAWA: Let me finish 

9 COUNCILMEMBER NISHIKI: Sure. 

10 CHAIR ARAKAWA: -- Mr. Nishiki, and then I'll allow you. 

11 What I'm going to do is when we next schedule this, 

12 we are going to first schedule a site inspection and 

13 then we will come back for discussion of questions. 

14 Okay? So I'm going to try and schedule my next 

15 meeting on this issue that way. 

16 Wayne. 

17 COUNCILMEMBER NISHIKI: Yeah. Another question is: Is 

18 

19 

20 

21 

22 

23 

24 

25 

the Kahului Airport really impacted by so many 

flights that during this once-a-year period that 

they expect to have five takeoffs and three 

landings -- and I -- I think that that's daily, 

Gwen, that you're talking about? Helipad use is 

expected to involve three to five takeoffs and three 

landings in the beginning and end of this period. I 

don't know whether that's daily. 
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1 MS. HIRAGA: Yes. That period meaning that one annual 

2 two-week training period. 

3 COUNCILMEMBER NISHIKI: It's a daily thing, then? 

4 MS. HIRAGA: Yeah. They're at the beginning of that 

5 two-week period and at the end of that two-week 

6 period. 

7 CHAIR ARAKAWA: So your question --

8 COUNCILMEMBER NISHIKI: Okay. During the time when they 

9 have been using the Kahului Airport, has this 

10 traffic absolutely created a safety concern there? 

11 CHAIR ARAKAWA: Your question is: Is the current practice 

12 causing a problem? 

13 COUNCILMEMBER NISHIKI: Yes. 

14 CHAIR ARAKAWA: Okay. We will 

15 COUNCILMEMBER NISHIKI: Overuse. 

16 CHAIR ARAKAWA: We will attempt to ask the Airports 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Department as to whether or not there is a concern 

as far as that. 

Okay? If nothing else, then we will defer 

this item. And I'm going to take a five-minute 

recess and then we'll come back with the last item. 

For the last item, understand that we are not 

looking at any kind of decision making. We're going 

to be doing an explanation as to what the -- it is 

about. Five-minute recess. 
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1 MS. HlRAGA: Thank you. 

2 CHAIR ARAKAWA: 15 after, please be ready to roll. 

3 Recess. (Gavel. ) 

4 RECESS: 3:10 p.m. 

5 RECONVENE: 3 : 18 p. m. 

6 8 TRANSIENT VACATION RENTALS (C.C. No. 01-150) 

7 CHAIR ARAKAWA: I'm going to call the Land Use Committee 

8 meeting to order. (Gavel.) We will be going to 

9 Land Use Item No.8, Transient Vacation Rentals. 

10 What I'm going to be doing today with this 

11 particular item -- We had a situation whereby a rule 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

was passed and a decision was made that made 

transient vacation rentals illegal to a large 

degree. And we then subsequently had a ruling by a 

past Corporation Counsel, John Rapacz, that required 

that this become illegal. Since then we have had a 

subsequent ruling by our Corp. Counsel Richard 

Minatoya that allows certain types of transient 

rentals, reinterpreting the rule to allow it to be 

again legal. 

So there has been a lot of confusion and a 

lot of disruption in the community because of the 

way this has been ruled on and enforced. So early 

on this year, when the Administration started to 

enforce the rules and call a lot of people up and 
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1 say that what they were doing was illegal and that 

2 they're starting to enforce the rules, we -- this 

3 item was brought to the Committee for discussion. 

4 Now, at this point what we're going to do is 

5 we're going to allow Corp. Counsel Minatoya to go 

6 over the explanation of what the rule was before, 

7 what the Rapacz decision did, and what the 

8 reinterpretation is doing. 

9 Richard. 

10 MR. MINATOYA: Thank you, Mr. Chair. I think with your 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

indulgence we can go even beyond the Rapacz 

decision. Back in 1989 the County Council adopted 

Ordinance No. 1797, which attempted to prohibit 

transient vacation rentals in the Apartment 

District. However, in 1990 or I believe okay, 

August 2nd, 1989 then Deputy Corporation Counsel 

Haunani Lem issued Opinion Letter No. 89-7, which 

basically stated that Ordinance No. 1797 of 1989 was 

insufficient to ban transient vacation rentals in 

the Apartment District. And she had attached to her 

opinion letter a draft res- a draft bill for an 

ordinance to also take care of another section of 

the Maui County Code. That bill was passed in 1991 

as Ordinance No. 1989. 

And subsequent to that Mr. Rapacz as then 
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Deputy Corporation Counsel in 1997 issued an 

informal opinion letter regarding the position of 

the County at that time that for a an apartment 

to be used as a transient vacation rental, it would 

have to be a legal nonconforming use. 

However, when we were asked to look at this, 

it seemed like everybody had overlooked one small 

section of the original bill, the original Ordinance 

1797, which clearly exempted projects which had 

received -- or had then valid building permit 

special use Special Management Area Use Permit or 

Project District approval. And that -- those 

factors were clear exemptions from the law. 

They didn't say, you know, if you were 

operating prior to this, you are exempt. It said if 

you had these approvals, whether or not you were 

completely built, you were exempt as long as you had 

those approvals. And we found case law which 

supports that position, Hawaii case law, and it's 

Hui Malama Aina 0 Ko'olau vs. Pacarro, that's 4 

Hawaii Appellate 304, which was decided in 1983, 

which clearly states that, you know, it was not a 

condition that you be completed, it was a condition 

that you receive those approvals to be exempt. 

In addition to that, in nineteen -- in the 
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1991 ordinance, Ordinance No. 1989, it also 

exempted -- And I'm not going to include in this 

discussion the time shares because that's a separate 

matter, but for transient vacation rentals, it also 

exempted from that ordinance those units that were 

being -- then being used at the time of the adoption 

of the ordinance being used for vacation rentals. 

And so you had two exemptions. 

Essentially what the Lem decision said was, 

you know, that, one, the first ordinance was 

insufficient. So, logically, if the first ordinance 

did not apply to you, the second ordinance was 

there. I mean, you -- the total ban on -- or the 

attempted ban on transient vacation rentals in the 

Apartment District would be inapplicable to those 

that were exempt from the initial group. 

Subsequently, with the 1991 adoption of 

Ordinance No. 1989, you had another group that was 

also exempt from this attempted total ban of 

transient vacation rentals in the Apartment 

District. And so essentially it was -- it's our 

position that, you know, there are clear exemptions. 

And not grandfathered or nonconforming uses, but 

clear exemptions from the ban on transient vacation 

rentals in the Apartment District. 
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1 Mr. Chair, if you want me to address the 

2 Rapacz decision, you know, I can go further into 

3 that. 

4 CHAIR ARAKAWA: Okay. Also would you please address the 

5 fact that if any part of the building or unit is 

6 part of a larger unit, then it exempts the whole 

7 unit or how you're interpreting that. 

8 MR. MINATOYA: Well, as far as the exemptions are 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

concerned, you know, the first one in 1989, it 

clearly specifies that, you know, when a project has 

those permit approvals, that, you know, it's the 

entire project, all the units in the project. It 

appears that the 1991 bill, however, appears to 

target individual uses of the individual units. 

And, also, the Corporation Counsel Mr. 

Takayesu prepared an informal opinion to the Chair 

of this Committee dated yesterday, which is also 

part of your binder, which kind -- which clarifies 

the previous opinions as well as the distinction 

with the Rapacz opinion. 

And if I direct you to page -- page 4 of that 

informal memorandum, it states our current position 

as far as the Rapacz decision -- opinion is 

concerned. And it's essentially that -- it's our 

position that the Rapacz opinion did not follow the 
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1 law as it stands in Hawaii, but we believe that 

2 this -- this opinion by Mr. Takayesu clearly 

3 addresses the state of the law as the state of 

4 Hawaii is concerned. Clearly the Hawaii courts have 

5 looked at the property rights as clear rights and 

6 that cannot be affected by subsequent enactment of 

7 laws. And based on that, we are -- or we have 

8 overruled or rescinded Mr. Repas's opinion. 

9 CHAIR ARAKAWA: Okay. Any questions at this point? 

10 COUNCILMEMBER KANE: Mr. Chair. 

11 CHAIR ARAKAWA: Mr. Kane. 

12 COUNCILMEMBER KANE: Thank you. And, Mr. Chair, I 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

appreciate your comment when you opened up this 

particular topic about not having an intention of 

moving it. So thank you for saying that. 

One of the things that I have been looking 

for through the documents and I would request is 

the -- if possible, we have the minutes of the 

meetings that led up to the adoption of the original 

Ordinance 1797. And the reason I asked for that is 

because I think that would provide this body with 

what was going through the minds of the people who 

had to make the decision at that point in time, and 

it would give us what their intention was. 

And not so much rely -- with all due respect 
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1 to Corporation Counsel, but not so much rely on the 

2 different interpretations that -- that we have been 

3 exposed to throughout this process, but go back to 

4 the original intent of what those decision-makers 

5 had in mind. And from there it's going to help me, 

6 anyway, Mr. Chairman, to make a determination in 

7 whatever direction you decide to lead us. 

8 So all I'm requesting for, Mr. Chair, at this 

9 point, is for those minutes if we have them 

10 available. If not -- If we can find them and 

11 provide them to the body. 

12 CHAIR ARAKAWA: We'll be very happy to get whatever is 

13 available. I can only get what is there, though, so 

14 we'll do our best. 

15 COUNCILMEMBER KANE: No, and I -- Thank you, Mr. Chair. 

16 CHAIR ARAKAWA: Now, understand that in going through 

17 

18 

19 

20 

21 

22 

23 

24 

25 

this, we had already -- there was a bill that was 

sent down that is attached to this item that we were 

going to work on. With the new decision, we have to 

reanalyze the bill to see what is -- what needs to 

be worked on or not. But this was in 

Apartment-zoned areas. So there are other areas 

where transient accommodations need to be discussed. 

Now, it's my understanding at this point, and 

we will verify this, Mr. Kane, the intent of the 
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1 Council at the time was to try and open up 

2 apartments for rentals for the local people and to 

3 take them away from the short-term type rentals so 

4 that there would be more availability and the prices 

5 would come down. Okay. 

6 Since then what we have learned, also, is 

7 that I believe over 3,000 units that were supposed 

8 to go into affordable rentals for various contracts 

9 were never constructed because there were no time 

10 lines that were attached to it. So a lot of the 

11 development industry that were required to put in 

12 these rental units -- Because those were not 

13 constructed, that also was a factor in creating a 

14 shortage of affordable housing, affordable rentals 

15 as well. 

16 But what we have done is the Director of 

17 Planning, John Min, is embarking on a study to find 

18 out exactly what is out there and what the needs of 

19 the community are. So, John, if perhaps you can go 

20 into a little bit of the extent of what your study 

21 is going to be doing. 

22 MR. MIN: Okay. The study that we're in the process of 

23 

24 

25 

having done will look at projects in the Apartment 

District and attempt to assess the impact of 

potential conversions to vacation rental. Okay? 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

85 

Let me give you a specific example. We 

looked, for example, at the Kihei area. And this is 

excluding Maalaea, but Kihei proper. And as I 

recall, there were about 6,000 units that are part 

of apartment projects in the Apartment District that 

were identified within this area. Of the 6,000 

units, approximately 3,000 units are paying the 

hotel real property tax rate. So roughly half are 

presumably in vacation rental use. About 1,000 

units are paying the homeowner's rate. So the 

assumption there is that those units are being 

occupied by owner-occupants. 

But there are about 2,000 units that are 

paying the apartment tax rate, and that's the 

question that we have. What is the potential of 

those units being converted to transient vacation 

rental use? And if that happens, what is the impact 

going to be on our residential housing market? 

Okay? 

So that's why we are doing this study, 

because we really want to get a better understanding 

of the impacts, if any, of this legal opinion and to 

share that information with the Council and with the 

Department of Housing and Human Concerns. And if 

there are issues or problems, deal with it, you 
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1 know, at that time. 

2 CHAIR ARAKAWA: And understand, because of this decision 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that's coming down, a lot of the concerns or a lot 

of the discussion as to what is legally allowable 

right now has tied in a lot of these units. So we 

may -- we're also looking at other areas of zoning, 

such as the residential areas and country Ag. areas, 

Ag./Rural areas. So those activities that are 

happening there we will also have to take into 

consideration and we'll have to look at the studies 

and then try to figure out what we need to do. 

I don't think there's any question in 

anybody's mind that we have a problem with 

affordable rentals and affordable housing. How 

we're going to attack all this area and what we're 

going to do with that will depend a lot on what the 

information that we gather shows. 

And, again, at this point I would like to 

point out that over 3,000 units that were supposed 

to be in affordable were never constructed. So that 

put a real big gap into our affordable rental and 

affordable housing program. 

Any questions? Wayne, you have a question? 

COUNCILMEMBER NISHIKI: Yeah. I have got a question of 

John. Just because has now -- John, I think you 
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1 were going into different areas and looking at some 

2 of the uses. And then what have you since done so 

3 that the general public that may have received some 

4 notices from you about the use and where they are in 

5 having to deal with either renting or not renting or 

6 whatever? What was that letter that you sent out to 

7 some of these people and how is it now being dealt 

8 with? 

9 MR. MIN: Okay. That's a good question. We recently sent 

10 a letter to a property management company that is 

11 the property manager for a particular project that 

12 was under review. And they had heard about the 

13 legal opinion and asked us to, you know, confirm 

14 that that project would be exempt under the legal 

15 opinion. And we wrote back and confirmed that. 

16 In addition to that, I have received a 

17 request from the Real Property Tax Office for the 

18 legal opinion. I am also going to be discussing 

19 this further with Wes Lo to see how we can 

20 communicate this information to property owners, 

21 affected property owners. 

22 In addition to that, any letters that we have 

23 issued based upon our prior procedure, we will be 

24 rescinding those letters. 

25 COUNCILMEMBER NISHIKI: Okay. 
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1 MR. MIN: Okay. 

2 CHAIR ARAKAWA: Okay. So could you just explain that last 

3 part? You're rescinding the letters. Those are 

4 letters that you sent out to property owners? 

5 MR. MIN: Yes. They're -- There's one project in 

6 particular where we issued a number of letters 

7 because question was raised as to whether vacation 

8 rental use was permitted. So we evaluated it on a 

9 unit-by-unit basis and sent out a number of letters 

10 to those unit owners that qualified to be 

11 grandfathered in. That was the approach that we 

12 took previously. And we also sent out letters to 

13 those that that did not meet our criteria. 

14 That particular project was built in 1976, 

15 well before the change in the law which came in 

16 1989. So any letters that we have sent out to unit 

17 owners indicating that vacation rental use is not 

18 permitted, we will be sending them a follow-up 

19 letter --

20 CHAIR ARAKAWA: Okay. 

21 MR. MIN: -- to confirm that it is a permitted use. 

22 CHAIR ARAKAWA: Okay. 

23 COUNCILMEMBER NISHIKI: And so now until this study --

24 

25 

This study is doing one thing, to see how many 

people are paying real property tax in the hotel, 
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1 how many are paying the homeowner's rate, and how 

2 many are paying the apartment tax rate. Okay? 

3 That's one area that we're looking at so that we can 

4 get our fair amount from different people that are 

5 saying that they are using their units for certain 

6 uses. And I think all of us are glad that you're 

7 doing that. 

8 Now, the other area that we are now concerned 

9 about is with the new ruling by Mr. Minatoya, it 

10 will be those that are now subject to the use in 

11 which you have told them they can or cannot use the 

12 units in accordance with the new legal opinion, 

13 right? Whether you can use it for vacation rentals 

14 or you can't now, right? 

15 MR. MIN: Yeah. I'm sorry. I'm sorry, Wayne, I kind of 

16 missed that question. 

17 COUNCILMEMBER NISHIKI: Okay. Mr. Minatoya's new legal 

18 opinion now says that certain units that came in 

19 before the ordinance in '89 was passed are now not 

20 subject to not being used for vacation rental. They 

21 can use it now, is what he's saying. So that impact 

22 is what I guess the question is. What are you doing 

23 about those now? Are we going to reassess all of 

24 these units? 

25 MR. MIN: Yeah, that's -- you know, that's one of the 
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1 questions that I wanted to discuss further with Wes 

2 Lo --

3 COUNCILMEMBER NISHIKI: Okay. 

4 MR. MIN: -- the Finance Director. And, you know, 

5 knowing you know, with the change in this in 

6 this -- with this legal opinion, it obviously, you 

7 know, has an impact on -- And I cite that example I 

8 gave you. You know, there are a number of units 

9 that are paying, you know, the apartment tax rate 

10 versus the hotel tax rate. And one of the things 

11 that we would like to find from this study is, you 

12 know, how many of those units that are paying the 

13 apartment rate are actually in long-term residential 

14 use, or are some of them being used for short-term 

15 rental and maybe should be assessed at the hotel 

16 rate? We're hoping that the study can provide us 

17 with some, you know, information on that. 

18 COUNCILMEMBER NISHIKI: Okay. Okay. So at that point 

19 

20 

21 

22 

23 

24 

25 

now, Richard, should this study show units that are 

now being rented out as vacation rentals that were 

built after '89 and they were in the Apartment 

District, how are these people now going to deal 

with their units? Are we saying that they cannot 

use their units for vacation rentals and thereby 

we're going to come down on them? 
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1 MR. MINATOYA: Well, I think, first of all, is the 

2 question post '89 

3 COUNCILMEMBER NISHIKI: Right. 

4 MR. MINATOYA: -- but pre '91 or pre 1989 act of '91? 

5 Those units that were in use at the time 

6 Ordinance No. 1989 of 1991 was approved, those units 

7 would be exempt. If they were in use prior to the 

8 outright ban that was created by Ordinance No. 1989 

9 in 1991 -- It's kind of confusing the way they had 

10 it numbered. But if it was in use at that time, but 

11 it's not a project that had a land use approval 

12 covered by Ordinance No. 1797, you know, it's 

13 between that category, if that unit was still in use 

14 as a transient vacation rental, you know, then the 

15 nonconforming use provisions would come into play. 

16 COUNCILMEMBER NISHIKI: Yeah. And where I'm having a 

17 

18 

19 

20 

21 

22 

23 

24 

25 

question, Mr. Chairman, is this -- And I think that 

we may need to look at a more simplistic way of 

dealing with this. I think a lot of units may have 

been sold during this time that Rapacz gave this 

legal opinion and who knows what these sellers 

represented to the potential buyers on how their 

units can be done. And as we learned today, this 

Administration now is coming up and the Corporation 

Counsel is coming up with a new opinion, okay, which 
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1 again changes everything as far as the rule goes. 

2 I would hope that we can find a more 

3 simplistic way to deal with this. I don't know if 

4 the County has the ability to go in -- in the 

5 direction that they're headed towards and, number 

6 one, finding out when these units did come in and 

7 when it was built compared to when the law was 

8 passed and which ones are not covered or covered. 

9 And, finally, you know, those people that have 

10 bought based on what opinion they were going by, 

11 today it's another thing. 

12 So I don't have the answer, but I am hoping 

13 that we will -- when we finally digest all of this, 

14 we can come up with a more simplistic way in which 

15 we can get out to all the apartment people in the 

16 Apartment area and deal with it. And I think that 

17 at one point Riki had an idea, but hopefully 

18 well, it didn't go through last year, but we have to 

19 come up with something more simplistic because of 

20 the change in legal opinions. 

21 CHAIR ARAKAWA: Right. And what is occurring right now 

22 

23 

24 

25 

And understand even though the law was passed in 

'91, it was not enforced. There are many people in 

the in-between group that may be doing short-term 

rentals, but it was never enforced. Okay. So we 
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1 are going to have to deal with the realities that 

2 are out there. 

3 It's a little bit convoluted because there 

4 are several stages in this. There is going to be 

5 difficulty in tracking who actually has what unit 

6 that belong under what rule because we're looking at 

7 the very narrow window. And, again, the rule that 

8 was enforced in '91 was under a different 

9 interpretation and we had not gone out there and 

10 actively tried to pursue this. So it's going to be 

11 up to us to try and create a rule that is practical, 

12 that we can work with. 

13 Richard. 

14 MR. MINATOYA: Thank you, Mr. Chairman. I think, in 

15 addition to that, you know, we would have to do 

16 additional research if it is the intention of this 

17 body to do an outright ban of transient vacation 

18 rentals in the Apartment District. What I'm saying 

19 is if you're going to affect the rights of those 

20 that were exempt under either ordinance, you know, 

21 we would have to look at that a little more closely 

22 as far as how we would have to go about creating a 

23 ban like that. 

24 CHAIR ARAKAWA: Okay. So at this point I am very glad the 

25 Department is backing off. Give us some time to do 
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the studies to try and determine exactly what is 

happening because there's been a real major shift in 

this area, so we can get our balance and try and 

find out. Also, and in working with Department of 

Housing and Human Concerns, we need to be cognizant 

of the fact that there is a need for affordable 

rentals and affordable housing. So we have to try 

and figure out how those numbers will calculate into 

the entire picture. 

Okay. But at this time, because there was so 

much concern raised because people were actually 

being sent notices and we have been getting calls 

about, you know, they're going to throw us out, 

they're going to stop all the business on the 

island, they're going to ruin your tax base, things 

of this nature; we did put it in Committee for 

discussion. But we're going to reevaluate what we 

actually have in Committee based on the new ruling 

and based on the studies that are coming out. 

This is not something that we're going to do 

overnight. We're going to take some time to do this 

very carefully because it will affect a lot of 

people. And how we come out and how we do our 

evaluation is going to be very critical. Okay. But 

I did want to today bring all this forward so that 
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1 everybody understood where we are going. 

2 And Akaku is taping this, so those people 

3 that are involved in this industry, there are over 

4 3,000 units just in the apartmental -- Apartment 

5 zone that are directly involved, they know where 

6 they stand today. And we are trying to clarify 

7 that. 

8 Jo Anne, you have a question. 

9 COUNCILMEMBER JOHNSON: Yes, Mr. Chair. And if Corp. 

10 Counsel can clarify this for me. If in a building 

11 that, let's say, has vacation rentals, let's assume 

12 that even a small percentage of that building is in 

13 vacation rentals, would the entire building, then, 

14 be subject to taxation at the vacation rental rate? 

15 MR. MINATOYA: Well, I guess it will based upon whether or 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

not that project had the development approvals, 

either building permits, Special Management Area use 

permit, or a Project District approval back in 1989 

when Act -- Ordinance No. 1797 was adopted. Because 

in that case, you're dealing with entire projects 

and not individual units. 

Now, going beyond that, and I think if you're 

looking at individual units that are used for 

long-term residential basis, you know, I'm sure that 

that notification can be given to Real Property Tax 

RALPH ROSENBERG COURT REPORTERS, INC. 
(808) 524-2090 



96 

1 Division saying, hey, this is not a transient 

2 vacation rental, it's occupied on a long-term basis 

3 or it's owner occupied. And, you know, I'm sure 

4 that, you know, the Resort classification for real 

5 property tax purposes would not be applied to that 

6 individual unit. 

7 I don't know if the Planning Department could 

8 add to the answer to that. 

9 CHAIR ARAKAWA: Councilmember Johnson, I think that's a 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

very good question. That's something that we really 

need to get into. Because if we are now saying 

everything constructed before 1989 can be converted 

to short-term rentals because the permitting 

process, then what the tax base is and how we're 

going to determine who pays what tax base will come 

into play. It's one of the critical questions that 

we need to answer. 

I don't want to put Richard on the spot right 

now because I think we are going to have to 

determine how we are going to deal with that 

question as a Council. And we can have Finance up 

here when we start talking about that to determine 

how we're going to try and rework our thinking in 

this area, because it's going to affect a lot of 

people. 
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1 COUNCILMEMBER JOHNSON: Mr. Chair, the reason I'm asking 

2 it, also, is because if one assumes that the 

3 building is the recipient of the permit and the 

4 building was constructed, let's say, prior to the 

5 '89 ruling, if that's the case, then if the units 

6 within that building, whether they were being used 

7 individually for vacation rentals or they were being 

8 used for residential or long term, if they can now 

9 be converted at will into vacation rentals, then it 

10 would be my thinking that if there is any potential 

11 for conversion, that the entire complex should then 

12 be subject to this ruling. Only because how is the 

13 County going to monitor if somebody does a 

14 short-term vacation rental and then all of a sudden 

15 they do a long-term vacation rental and go back to a 

16 short-term? It's going to be a nightmare for the 

17 County to administer. So I think that, as you said, 

18 we have to seek to try to simplify as much as we 

19 possibly can so that we're not creating a nightmare 

20 administratively or enforcement-wise for ourselves. 

21 CHAIR ARAKAWA: Again, Councilmember Johnson, this is 

22 

23 

24 

25 

something we have to discuss. So this is a concern 

that came up because of the situation, so we are 

going to have to determine it. That's why the item 

is in Committee for discussion, because there are 
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1 many ramifications for it. 

2 If your -- that answers what you're doing, 

3 then, Councilmember, are you done? 

4 COUNCILMEMBER JOHNSON: No. I had one more question. 

5 CHAIR ARAKAWA: Okay. 

6 COUNCILMEMBER JOHNSON: The question is in regard to a fax 

7 that was sent by a -- I think it was Nancy 

8 Kobayashi. And basically it's a legal opinion and 

9 it's, I guess, next-to-the-last item in the binder, 

10 but it questions the validity of the ruling. The 

11 basic argument that's made is that if the County 

12 rule is usurping the authority or going beyond the 

13 scope of its authority in terms of tenant-landlord 

14 relationship, we are venturing into an area where we 

15 have no jurisdiction. And, therefore, they're 

16 questioning the validity of the ruling as regards 

17 the length of time of that particular rental. So I 

18 just wondered what your opinion was about this legal 

19 question. 

20 MR. MINATOYA: Well, Councilmember Johnson, this memo 

21 

22 

23 

24 

25 

this letter was forwarded at -- forwarded to me 

yesterday. I haven't had a chance to look at it 

closely. But I do think that as far as the County's 

land use authority goes, you know, those types of 

provisions are legitimate ones. You know, in terms 
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1 of the landlord-tenant code and the application of 

2 any type of restrictions on rentals under the 

3 landlord-tenant code, I think, you know, while the 

4 idea may be novel, you know, that type of 

5 restrictions are still, you know, governed by the 

6 County's ability to regulate land use within the 

7 Urban District. 

8 And going back to your previous question, you 

9 know, understand that, yes, they would look at the 

10 highest and best use, but, you know, Finance should 

11 also be brought in on this that -- you know, whether 

12 or not there are provisions to apply for various 

13 exemptions for the individual units that are not 

14 being used for vacation rentals. You know, I think 

15 that needs to be discussed. 

16 COUNCILMEMBER JOHNSON: Okay. Thank you. Thank you very 

17 much. 

18 CHAIR ARAKAWA: Councilmember Kane. 

19 COUNCILMEMBER KANE: Thank you, Mr. Chair. 

20 And just for clarification on the study 

21 itself that Mr. Min was talking about earlier, John, 

22 did you give us a time frame on that study? 

23 MR. MIN: Okay. We have a scope of work that was put 

24 

25 

together. I think we're in the process of 

getting -- We probably need to do an RFP on it. But 
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1 as soon as we get the proposals in, then we'll 

2 proceed on that. 

3 COUNCILMEMBER KANE: Scope of work criteria is 

4 CHAIR ARAKAWA: Dain, one of the things that I think we're 

5 going to have to discuss is the scope of work 

6 because this new ruling may change the scope of work 

7 and what we want to study. 

8 COUNCILMEMBER KANE: Well, and that was my next question. 

9 CHAIR ARAKAWA: Right. 

10 COUNCILMEMBER KANE: As far as the criteria and 

11 understanding the criteria, what you folks are going 

12 to be looking at and the parameters that you guys 

13 are setting up in that scope of work. 

14 CHAIR ARAKAWA: Yeah. 

15 MR. MIN: Okay. First 

16 COUNCILMEMBER KANE: What exactly are you going to be 

17 looking at and, you know, I -- passing that 

18 information on to us prior to the next -- or, you 

19 know, at the next meeting at least --

20 CHAIR ARAKAWA: Right. 

21 

22 

23 

24 

25 

COUNCILMEMBER KANE: when we have the discussion. 

MR. MIN: Okay. I'll bring the scope of I can bring 

the scope of work and that would be a lot more 

specific about what we're -- what the study will 

entail. 
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1 COUNCILMEMBER KANE: And then -- and I'm sorry for 

2 interrupting you. The time frame that you folks are 

3 anticipating, I guess would be the better way to ask 

4 it, are you anticipating a particular length of time 

5 on this study? 

6 MR. MIN: Well, the study itself, once we issue the RFP, 

7 from what I understand, can be done relatively 

8 quickly. And when I say "relatively quickly," I'm 

9 looking at a couple of months. It's not -- it's not 

10 a particularly complex assignment. So we're looking 

11 at, you know, getting a study, you know, within the 

12 next three months. 

13 COUNCILMEMBER KANE: Mr. Chair, and along the same line 

14 and my final question, in order to formulate that 

15 scope of work or whatever adjustments you're looking 

16 at making because of a new ruling, are you seeking 

17 any type of input from other entities besides from 

18 within your office to assist you in gathering 

19 information to provide a more complete type or 

20 comprehensive type of study? 

21 MR. MIN: Yes. We have discussed the scope of work with 

22 

23 

24 

25 

the Finance Department and also the Department of 

Housing and Human Concerns. So it's actually been a 

collaborative effort in putting the scope of work 

together. 
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1 COUNCILMEMBER KANE: Nothing outside of the County as far 

2 as any input of entities outside of the County of 

3 Maui and the Departments? Are there any entities 

4 there that you folks can be seeking input? 

5 MR. MIN: Yeah, I -- Okay. I had hoped that it would also 

6 be looked at by the Board of Realtors, because I 

7 wanted to get their input as professionals who know, 

8 you know, what's out there in terms of rental 

9 properties. And that would be the only other group 

10 that comes to mind. 

11 COUNCILMEMBER KANE: Okay. Thank you. 

12 CHAIR ARAKAWA: Any further questions? Wayne. 

13 COUNCILMEMBER NISHIKI: Yeah. 

14 CHAIR ARAKAWA: And I do plan to adjourn this meeting at 

15 4 o'clock, so be aware of that. 

16 COUNCILMEMBER NISHIKI: Yeah. 

17 John, the final question, the letters that 

18 you sent out, what were they in number? And, 

19 finally, have the letters that rescinded the 

20 decisions, have they been sent out already? 

21 MR. MIN: I don't believe those letters have gone out yet. 

22 COUNCILMEMBER NISHIKI: And when do you intend on getting 

23 them out? 

24 MR. MIN: We'll be getting it out I would say within the 

25 next two weeks. I have issued one letter, though, 
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1 that came from a property manager of a particular 

2 project where we sent a number of these letters to. 

3 As far as the total number of letters, you know, my 

4 guess would be about 50. 

5 COUNCILMEMBER NISHIKI: Okay. 

6 CHAIR ARAKAWA: Okay. 

7 COUNCILMEMBER NISHIKI: Thank you. 

8 CHAIR ARAKAWA: If -- Dain. 

9 COUNCILMEMBER KANE: Just one final, Mr. Chair. My 

10 earlier comment when we first opened up, again, 

11 there are excerpts of the minutes for the 19 

12 Ordinance No. 1989, the one passed in 1991. And so 

13 I made the comment that I didn't see any minutes, 

14 and again I looked through and there are no minutes 

15 for that original 1797, I think. So, again, I would 

16 be interested to get that and provide that to the 

17 Committee members. 

18 CHAIR ARAKAWA: Well, again, as much as we can get, we 

19 will get the information you want. 

20 COUNCILMEMBER KANE: Thank you. 

21 CHAIR ARAKAWA: Okay. If there are no further questions, 

22 

23 

24 

25 

we have a meeting starting in approximately two 

hours and three minutes. I'm going to adjourn this 

meeting so some of us can freshen up and drive all 

the way out to Kihei for that meeting. 
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2 ACTION: DEFER. 

3 ADJOURNED: 3: 57 p.m. 
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